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VRN e ——BEFORE-THLE DEPUTY CHARITY COMMISSIONER
| GREATER MUMBAI REGION, MUMBAI. -
lem e ol iy h\lb RN - |
TR Change report No.DY.CC/ 617/2008
(Under Section 22 of the Maharashtra Public Trusts
Act ,1950).

~ In the matter of -
| | “The Indian Assoaatmn of
S Physmtheraplsts”
' 'P.T.R. No. F—1335(M) '

Dr. B. S. Desikamani - ~ -+ Reporting Trustee
- : Versus ;-
'-"':Dr_'.,_,S-anjfv’Kum-ar'J'hra .‘ _Or'ppornent‘

App earance 1. 'Advocate Inamdar for theépph(:ant ,
' \ 2. Advocate Sunil Nair, Advocate Ganesh ,

B - Chavan and advocate Wadhwa forthe
| QR( e OI:’meent \ |

o “JUD G MEN T
(Dellvered on 04 07. 2013)

Th|s is'a change report ﬁled by the reportlng trustee‘ .

regardmg change occurred in view of election for the tenure

-006 2008 of the Trust VIZ “The Ind:an Assouatmn of

B hysrotheraplsts" (herelnafter referred to as the "Trust") |
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02. Reportmg trustee Dr B. S. Desikamani submltted that
the Trust come lnto an eX|stence in the year 1955 1956, as it
was registered unper the Societies Registration Act, 1860.
Thereafter, in the year 196'5 or thereabout it was registered

as a public Trust with P.T.R.No.F-1335(M).

03, Ttis further 's'Ubrnitted that day to day manage'ment an'd_ |
| admlmstrat|on of the Trust is vested in a body called Centrai
Executlve Commlttee (heremafter referred to as CEC) The
- eIectlons of the CEC are requ1red to be held by postal ballot_.
blenmally The electlons are. always conducted as per thel'.
‘Rules and Regulatlons governlng the Trust To start W|th".
electlon for the tenure 2006 2008 annual general meetmg of |
the Trust was s held on 21. 01 2005 at Hyderabad In the said
\meetmg, Dr. A. K Bhatnagar was appomted as an Electlon
-Offrcer After the appomtment of Dr A. K. Bhatnagar as an ,

| Election O_f_flcer_ he. re5|g_ned. from ‘hIS dutles-/post- by.Iet—ter :

dated 28 06 '200:6'- D'ue'to |t in v;rtue of notlce dated‘

08.06. 2006 spemal general body meeting was called on . -'

'25 06 2006 by the then Pre5|dent DrSPrabhu for the‘

' _rappomtment of new EIection Offrcer In the said meetmg, Dr
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Shaila Sabnis was appointed as an Election Officer. After the
ballot papers were received they were counted on 17.09.2006
and Ele.ction Offic:er accordingly-. submi.tted her. report on the
same day. Thereafter,‘ann'ua! general-body meeting of the
Trust was- 'held on 02.02.2007 and in the said 'meeting
election results for the per-iod 2006—2008 were declared.' As
the CEC dwaseliected by following rules and--re'gulatiOns Iai’d
down in the. Trust, the reportmg trustee has tastly prayed to

2‘ aIIow the change report flled by h|m

'04 The opponent by f;lmg h|s wrltten statement belowk
Ex. 17 strongly opposed the change report Accordmg to the
opponent e!ection procedure was not followed as per rules |

y;

and regulatlons of the Trust The notice by WhICh aHeged

' -speC|aI general body meetlng was called was lncorrect as it o

was W|thout 5|gnature -of -the ‘Pre5|den't- So -also - ‘he :
., appomtment of new. Elect;on Ofﬂcer m speual general body
meetmg he!d at Mumba| was 1l|egal The electlon conducted
by Dr. Shalla Sabnis. and report submltted by her is doubtful -
due to Iot of dlscrepanC|es Accordlng to the opponent ballot '.

pap'ers- w-ere not rlg_htly sent -and '|ts.reject|on is also incorrec_t.j
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Less number of .ballot papers- were sent and, thus, election is
illegal. Even Election Tribunal did not play fair role vyhile
dealing with the complaints. For the reasons above, the
opponent has lastly prayed to reject the change report with

compensatory costs.

05. Looking to the rival contentions of the parties the
followi”ng ‘points arise for my determi‘nationr and i have
'recorded my ﬁndlngs thereon for the reasons glven in Iater

) ‘_part of Judgment

Sr No.. - Pomts o -I'-‘indi‘ng‘ s
' O:l_.-.. 'Whether the change report : .j . In Negative.
s Iegal and acceptable? |
| .'02. _-What or_der,? o . . As ‘per final_:or'_der o
| REASONS o

06 As to Pomt No. 1 1In support of |ts contention the'
'reportmg trustee has flled h|s afﬁdawt below Ex.15. On gomg\‘
"through the afﬁdavrt it can be seen that he. has relled upon so '

'fmany documents flled by the opponent along wrth h|s1

afﬂda\nt below EX. 11 Needless to say as the reportmg o

B trustee has relled upon documents flled by the opponent
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those documents-are exhibited. Thus, now contents their in -

-are now binding on both the parties.

07. | It is pertinent to note here‘ that,'at'the time of -
o commencement of el-ectEOn for the ten"ure 2006—2008',
amended rules ‘and regulations of the Trust were inrforce
These amendments were allowed by the order dated
14 06 2006 of the then Deputy Chanty Commrssmner Sald |
order is on record below Ex 37 As per amended rules and
-regulatlons Clause VII deals W|th electlon procedure Clause "
XVI deals with the manner of Issuance of notlce for the
. 'respectlve meetlngs and Clause A of XVII deals with. general
body membersh|p and - meetmg Thereafter Clause B of XVII |
specmcally requrres that quorum of the general body meetmg

shall be at Ieast of 1/5th of the- total members of the Trust

shall present in person to form valid . quorum In absence of .

'such valld quorum at the ﬁxed tlme the meetlng shall stand |
adJourned and be held after half an hour even if- no quorum |sf

present o
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-08. Admittedly, to start with an election procedure it is
necessary that the general body meeting shall be held with.
valld quorum and in the said meeting an election officer shali
be appointed. The election ofﬁcer thus appomted shall
'appoint twol members of the Trust to assist him in advisory
capacity in holding election. Similarly, it is the duty of the
Central Executlve ‘Committee to prepare ‘the programme of

the election of a New Central Executlve Counc:l

09 rTh.us,':th‘ese' are the facts which should come on record

: 've.ryéspecifiC-a'lly in the evidence of the report‘ing trustee. 'Now
let us deal with the evidence of the reporting trustee and see
whether the necessary requirements discussed above -'were

followed before starting election ‘prbcedu“re for -the period

2006-2008. In the evidence reporting trustee in para 4°

- A'btunt!y stated' that -ahn'ual\ gener'al-“meeting \of"the 'Trust'was
held at Hyderabad on 21 01 2005 and Dr A K. Bhatnagar was
appomted asan electron ofﬁcer for the electlons to be held for
~ the DEfIOd\ZOOG 2008 Very surprlsmgly not a smgle word is

© uttered by‘ the wltness as to when and by _whom n‘otlceS' were

issued to-'call for suth annual general meeting. The '
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way/manner of service of notice to the members is also not
| disclosed. As already discussed, 30 days clear notice shall be
given for brdinary me’et'rng and 15 clear days notice for
| special meeting of the CEC. So also, there is no whisper as to

the quorum of the meeting in the e'videnc.e.

10. As the ‘affid‘avit‘ of the reperti_ng, trustee is silent
regarding date of issuance of 'notice'calli‘ng general body
meeting, author of the notice under whose signature it-was
.-issued,' its m'ode'ef'service and :quorum present_)forrthe..'said
- mee'tiﬁ-é,- “his Vers@on"- regard_ing | hOIding annual ‘ gen:eralr-'
“meeting -on -.21.01_.2005 hctds- no._kbase.- In absence of suc,ﬁ
evideece reg'a'rd'i.ng- issuance of nOtic‘e and its service it can
'_not be held that the alleged meetmg whlch took place on

. 21 01 2005 was |tself a Iegal and valld meetlng

'11. Even'in the cross examination at one point the reporting -
"truste'e dep'osedth‘-at minutes of annual general bOdy.meeting'
dated 21 01 2005 were carculated to all the members through

News Letter |ssued by the Secretary of the Trust On thls note

cross examlnation was deferred giving fair chance to the
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reporting trustee to furnish copy of said News Letter. Despite,
this opportunity the reporting trustee on next date admitted |
in Cross examlnatlon that he cannot a55|gn any reason
regarding failure on his part to submlt minutes of the electlon
on the basis of which change report is filed. This admission
again goes to the root of the case and shake credibility of the

exact procedure required to hold elections.

12. Moving further-the reporting trust.ee"a"l‘soa:dmitted that

o ‘the copy of news letter Ex.2 flled by him in support of'.pr.esent |

change report |s an mcomplete document He also admttted |
tha’t he has not filed copy of rules and regu|at|ons of the Trust.
anngwuth change report Thus, the admrssrons of the
.reportlng trustee show that- mandatory requwements to |

commence W1th an. electlon procedure or to prove a chang_e
_"report on that baS|s are not fulﬁlled Moreover, as already:
-dlscussed the reportlng trustee has falled to prove the very
'mandatory notlce requrred to commence the electlon |

- proceedlngs and its deta|I mlnutes his ev1dence fe\l short to 7' o

prove his version.
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13. Nonetheless, the reporting trustee has utterly failed to
~ examine the then election ofricer in the present matter. Had it
been the case that the election officer-would have stepped in
the witness box and proved further contents, there Would
_have been certain corroborative evidence to support the
contentions of the reporting trustee. In absence of evidence
of the election officer discrepancies like number of valid
member and hun“iber of -bailot.paperslcirculated’ 'remains "

unanswered.

.14, Be that als it rhay, now let us see what trahsplres frohd
the report of the election ofﬂcer Wthh was. publlshed in the
news letter DeCember 2006(Ex.43). At page 11 of the said
news letter statlstlcs regardlng total ballot posted ballot
\-recelved etc IS publlshed as per the report of the electlon..
off;cer In the said report electlon offtc:er submitted that. )
‘ h'umber of total _ballot posted were 1245‘8. In this -reg,ard itis
| necessary to go through mmutes of annual general bodyi-
‘meetmg dt. 21. 01 2005 (Ex 14A) which allegedly started
,elect|on pro,ceedmg in q-uestlo_n. In  the said "=m|n'utes in‘-

agenda 5 - Treasurer’s report Dr. Subodh Desai ‘-speciﬁcally-_

-
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submits that total registered members are 12558, Associate_

members 125, student members 686. Upto 13™ January,

2005, 1310 new members registered, 797 Associate

members registered and 1. student member registered. It

“means on the date the meeting held on 21.01.2005 the total
number of members were 18477. In that case, eithrt_‘ this

“much ballot papers should have been despatched for the

election of the candidates for Central Executlve Commlttee or‘

,_explanatlon to that effect shall come on record Very‘_,

' surprlsmgly, |n the report of the eiectnon officer number of

'_ bai!ot papers despatched are12458 as agalnst 18447 exnstlng'

members or say 12558 total reglstered members Th|s again

shows that there is great discrepancy in the number of

“existing- members and .ballot pap.ers issued by the electlon

: -officer,._,As‘-alre'ady7dichss_ed in this scenario it was only the -

eleetio-n of-ficer who would have thr‘oWn light on the difference

-of vahd members and number of ballot papers- |s'sued

. However in absence of her ewdence this dlscrepancy goes tol

-~

fl-'nvalldatlng'elect:on_ procedure_- c-arr;e__d out by her in th_e_

: oapac’:ity of ele\cti'on'7offic'er;' :
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15. From the discussion in the foregoing paras, now it is

: crysta'l clear that the notice calling annual general meeting

‘which allegedly initiated election procedure for the tenure

2006-2008 itself is not proved. More so, there is great

discrepancy in the number of valid members (18447) / total

registered -,members (12558) and ballot papers posted

(12458) for the election, which certalnly creates ‘doubt
regardlng the election Thus, the commencement of electlon

and the procedure f_oi!-owed do not_ msplre any conﬂdence to_

declare election procedure as legal and valid.

16. No doubt, -Ii'n'view' of the'adm.iss_io'n,of_ the‘nopponent in"

his cross examination it is crysta!'clear that he has taken the .

cnarge for the next p.eriod from tbe' prﬁesentl committee w:hich‘
‘ 'is_' sbown in ‘Schedule-ITI(Exh.1). Hov_\)ever;-.as-th’e . electi_on__
| pro-cedote' its commencemen't and conduction 'as stated by:
_-the reportmg trustee ttself is proved to be mvahd’thls change

_report deserves to be declared as mvalid and stands rejected |
‘ But thxs fact cannot be over looked that present commltteef
'. whose names are- shown in Exh. 1 as new trustees for perlod '

| 2006 2008 are reqwred to be taken on record as de facto~-
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trustees because they have dealt with trust funds and
property: Since, the trust funds and property are lnvolved
being guardian of the charities, it is the duty of this authority
.\ to fix the Ilabullty, if any, on the persons who claims to be in
the management for the perlod 2006 2008 Admittedly, it is
the case of the reporting trustee that he alongwith other nine
trustees were in the management‘o'f. the Trust. This fact is
-no.t disputed even by ‘the opponent_. In such circumstances
their names are required to be taken on Schedule—I as de-
_ facto trustees Otherwrse vacuum would be created in the

nagement and admmlstratlon of the Trust for the penod

2006—2008. So also,-ln absence of any managlng commlttee, ,

liabilities if any, could not be flxed so it is equally necessary‘

_ to take the name of present managing committee members

on .record only as a .de—facto trustees purely for the sake, of .

liabilities to be fixed, if any.

17. In view of aforesald dlscussmn I hold that no prop.é'r .

procedure was adopted whlle conductlng electlon of the

present Managmg Commlttee for the tenure 2006 -2008. In

\\

BN
o { i
\‘3“‘:\."
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the result, I answer point no.1 in the negative and pass the

following order.
ORDER

The change report stands rejected.

02. Names of the new trustees for the .period 2006-
2008 be taken on the schedule-I strictly as de-
~ facto trLlstee_s for the aforesaid period.
03. No order as to costs S
: 04. Pronounced in open édurt. - - -
- Place: Mumbai (P. R. Ashturkar)
Dated:04/07/13 ~_ Deputy Charity Commissioner’
o ~ Greater Mumbai Region,_Mum_bai,




