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Change report No. ACC[Hosg[ 3188[2011

(Under Section 22 of the Maharashtra Public Trusts
AT Act, 1950)

In the matter of -

~ The Indian Assoaatlon of
© Physiotherapists

P.T.R. No. F-1335(M)

. Reporting Trustee
' -: Versus :-
Dr. Sanjiv Kumar Jha

P

C R Opponent
Appearance :1 Advocate Inamdar for the re"portmg Trustee

2. Advocate Sunil Nair, Advocate Ganesh

Chavan and advocate Wadhwa for the .
Opponent '

JuD G M E N T
(Dellvered on 04.07. 2013)
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Th|s is a change report f||ed by the reportmg trustee |
regardlng change occurred m v;ew of electlon for the tenure |
2008-2010  of the Trust viz.

“T‘he Indian_,Assoclatlon‘;rof IR
- Physiotherapists’* (hereinafter referred to as the “Trust”)
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02.- 'Dr.AIi Irani is the reporting trustee in the present matter
and accor\din'g to him the process ot election for" the ‘Central.
- Executive Committee for the period 2008—2010 was started in
the year 2007. After eIectien -procedure, resulte vsrere declared
in March, 2008. As the =pr'_ocedure was correetly followed Ine“,

| has prayed to allow the change report.

| 03.. Per contra, opponent sub_mitted “that t.h'e 'reporting-
| truste-(.;.j Dr.Aii'_Irani hasne' _pow_er .and authority to subm.it
-pre_sen_t, change. re'port';' efter_ I,_osing.‘the electioh- 'V\_rhi.ch' was
_' coh'd‘u'ct_‘ed by the 'Ass:o_c_liat'ilon'. It is denied t_hat- thete_nure ‘o'f L
| "‘CentraI‘Exe(\:utive- Com.mittee _is.of tWo‘ years.'Ac”c'ording t'o‘the
Oppornent the. tenure of,th‘e Central_ ExecutivelCommittee is
three years than that ef twe 'y'earsae stated by the repOrting |

_trustee The reportlng trustee has enJoyed tenure of three"

years as a Pre5|dent for the. term 2008 2011 and. thus he |s"" o

- noW mls—representmg the fa:cts ‘As the -tenure was for th—e
perlod 2008 2011 “and the reportmg trustee has no Iocusq__
standl to flle change report for the perlod 2008 2011

..opponent has prayed to re_J_ect the change .repQrt L
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4. Looking to the rival contentions of the parties the
‘following points arise for my determination and I have
recorded my findings thereon for the reasons given in. later

'part of Judgment.

Sr. Points ~ Findings
-No. - - '
o1. Whether the-change' report is . . . In Negative. .
: legal and acceptable? | 3
-02.  What order? | | .. As p:_er'ﬁ'na'l order-
R E A S O N S

_"0'5 As to Qoint No 1: To prove |ts change report the'
'reportlng trustee has adduced common ewdence in change
: j'report No 2092/2011 More -s0, he has relied upon only one

document WhICh is S'epara_teiy marke_d at Ex.'23 in the news

o ‘Ietter of \'th'e Tru’st for August ‘2.008 (Ex 16‘) filed in Change

o report No 2587/2010 ThIS much is the evudence relled by the |

reportmg trustee and nothmg beyond th|s elther orally or 3

| . documentary is produced and proved durlng the proceedlng

06 Nowr Iet us go through the afﬁdavnt of common

'.";"evadence ﬁled |n change report No 2092/2011 Only para

~
. 4
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No.4 of the evidence of the reporting trustee deals with the
election for the period 2008-2010. Para 4 runs as\Under:

Para 4 I say that process of elect:on to the
CEC for the period 2008- 2010 was
started in 2007 and the results thereof
were declared in March, 2008. I say .

 that the election report for the said
“election is produced by the opponent
and the same has been exhibited. =

Thus, |t can be gathered from the evidence of the

reportlng trustee that he has Ieast bothered to exp1a|n and

| prove the election procedure 1ts commencement and fmal'
-'report in orlgmal flled by the then electlon ofﬁcer It was'

-bounden duty of the report!ng trustee to explam and prove o

every mmute deta|| stating how the electlon procedure was

commenced what procedure was adopted and how the result

: came out No doubt that electlon procedure can be
'. ;commenced by |ssu1ng of notlce calhng general body meetmg
.and declaratlon of electlon ofﬁcer therem Such electlon'

o ofﬁcer thereafter took charge of the reqwred documents from-

- the Presiding Central EXecutive-Commlttee to _proceed wrth

the election procedure. Election officer have then to fix -the

!

- dead _-_iines of every stage of the election. including sending

o B e e 2 EPOEEAAT

»
b
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nomination papers, collecting them, displaying names of
candidates, providing-voters list, issuance of ballot papers,
receipt of ballot papers, counting of votes, dealing with
| objections, if any, and thereafter declaring results. This entire
Chronology is d'required to be .pleaded and proved by_‘the
reporting trustee to declare elections to be held as legal and

valid.

07 Admlttedly in the present matter neltherewdence of ‘
| 'the .electlon ofﬁcer |s recorded nor even orlgmal electlon“
,report is produced and proved. In absence of ewdence of
electlon ofﬂcer or his electlon report itis not at aII pOSSIble to
- come to 3 conclusuon or to see_ what procedure was adopted_ ,
: by the electlon officer and whether or not it was as per the
' constltutlon of the Trust No doubt that Exh|b|t 23 speC|aIIy-
o marked in the change report ACC/Hosp/2587/2010 goes to

o show that election ofﬂcer declared flnal results for the post. of*" ;

Presudent V|ce Presadent Genera! Secretary, Treasurer and _ '

"'Executive Members But that |tself |s not suff|c1ent to prove
“that electlon procedure was rlghtly foIIowed On the contrary, | }

mlnute perusal of the report speC|f|caIIy shows that only_
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statistics regarding | total number of envelopes received,
invalid envelopes, invalid votes and valid votes is given by
the then Election Officer. What is missing is exact number of
\elli‘g_ible voters and number of ballot papers posted for valid
“conduction  of election-_' .As the election. report;c'is _'silent‘
regarding valid. nurnber of voters’ a'nd‘.‘ total ballot-papers'
i_ssued, th_e legality of the‘ election c'ome‘s- under scanner and
this issue ooes unansyvered'for want of evidence of election.
ofﬁcer and or:glnal report flled by him No doubt that the only'
'_person who can throw Ilght on the pomt dlscussed above |s.
' 'the electlon offlcer onIy and reportlng trustee had not taken |
| any pain to brlng him in the watness box for explalnlng the-r

thlngs.

: 08 Adm|ttedly, there is no IIS between the partles in the

: matter of Trust Inqunry contemplated m the sectlon and

B belng guardlan of the charltles |t is the duty of thls authonty .

' ;_;to conﬁrm that vahd procedure is followed whlle electmg the

' .trustees As a|ready dlscussed the reportmg trustee has-

m|serably fa|led to prove the necessary requwement wnth lts_ N

mlnute detall to show that electlon procedure was carrled out

~
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~as _per the rules and regulations of the Trust. This itself goes

to the root of the case to invalidate the change forwarded to

this Authority.

09. However, this fact cannot be over looked that present
committee Whose names' are shown in Exh.1 as new trustees

for period 2008 2010 have looked the admlnlstratron of Trust

and also enJoyed further period of one-year till 2011 As such,

they are requ1red to be taken on record as de facto -trustees '

because they have dealt W|th trust funds and property Smce '

" .t_he trust fu_nds ,and propert-y. are mvolved belng guard-zan'..of ,‘ |
the charltles it is the duty of this authorlty to fix the I|abiI|ty,
.|f any, on the persons who claims to be in the management
~ for the perlod 2008 2011. Admlttedly, it |s the case of the
. repor.tlng trustee thathe--a!ongwnth other nme trustees were
in the management of the Trust ThIS fact is not dlsputed '

 even bythe opponent In such’ cwcumstances thelr names are-_

reqwred to be taken on ScheduIeI as de facto trustees .

| Otherwnse vacuum wou!d be created in the management and,
admlnlstratlon of the Trust for the perlod 2008 2031 So also '

i absence of any managlng commlttee Ilabllltles |f any could

'.'J' o
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not be fixed. Thus, it is‘equally necessary totake the name of
present managing committee members on record only as a

_de-facto trustees purely for the sake of liabilities to be fixed,

if any. In the result, T answer point no.1 in the negétive and

'pa.ss the following order.

ORDER

-Thechange report Stands rej-ected.

»

02; Names of the new trustees shown in schedule-
III be taken on schedule -1 strlctly as de facto

trustees for the period 2008 2011
03, Noo_rder as to costs.

' 04. Pronounce in open court. -

- ﬁ-léce__ﬁMumtiei' BRI (P R. Ash:urkar)
Dated;04/07/13 . Deputy Charity Commissioner
- Greater Mumba| Reglon, Mumbal _




